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I

COMMENTS

The At-Will Employee and Coerced
Confessions of Theft: Extending Fifth
Amendment Protection To Private
Security Guard Abuse
I. Introduction
When Abby Vasconcellos was called by a private security guard
to the back room of the Cumberland Farms convenience store where

she worked, she knew what to expect.' Like many who had gone
before her, she was about to be accused of employee theft.2 After

seating Vasconcellos on a plastic milk crate, a private security guard
accused the nineteen-year-old of stealing $7,000 in cash and
threatened her with imprisonment if she did not confess. 3 When she
refused, the guard intimated that Vasconcellos had spent the money
on drugs and threatened that "it's going to be worse for you if you
get a record, girl."14 Forty-five minutes after it had started, the meeting was finished, and Vasconcellos left the store under a suspension
despite never admitting to the theft. Vasconcellos never returned to
1. Frederic M. Biddle, Cumberland vs. Its Employees, BOSTON GLOBE, July 27, 1990,
at 21. Ms. Vasconcellos, who was nineteen at the time of her interrogation, stated she had seen
a co-worker accused one week earlier of stealing a soft drink and some potato chips. Id.
2. Id. According to the Boston Globe, in the three weeks after an announcement was
made regarding the filing of a lawsuit by former employees of the store chain, more than 100
former and present employees contacted media outlets with stories of intimidation and coerced
confessions similar to those of the plaintiffs. Id.
3. Id. Ms. Vasconcellos told the Boston Globe, "He told me I was going to jail and that
if I didn't go to jail, I was going on probation." Id.
4. Id. The guard commented as to the possibility that Vasconcellos had a drug problem
and hinted that the money had been spent for drugs. Id.
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the store, and the store did not contact her again about the $7,000.1
A number of years prior to the Vasconcellos incident, Nancy

Hartsoe witnessed an actual theft at the Cumberland Farms convenience store in which she worked. Locked in a cooler, Ms. Hartsoe
watched as a man stole money from the store's safe.6 Three weeks
later, a loss-prevention agent accused Ms. Hartsoe of stealing $1,600
in merchandise, the same amount stolen at the robbery she witnessed. 7 Despite the sizable accusation, the store later settled with
Ms. Hartsoe after she agreed to pay $107.8
At another Cumberland Farms' location, a security guard told
Sandra Stanley that he had a videotape proving that Stanley had
stolen $1,069 worth of goods and money.' The guard told her that if
she refused to sign a statement admitting to the theft, she would be
taken to jail.10 Stanley maintains that she was innocent, but pleaded
guilty to petty theft after a public defender warned her that she
could go to jail if convicted of grand larceny." The store recovered

$107 from her.
Another former Cumberland Farms' employee was threatened
in a more personal way. Lance Curley worked at the convenience
2
store to make some extra money before adopting a second child.1
He was accused of stealing $2,700 and was told that if anyone else
discovered that he had been accused, it would hurt his chances for
adopting a second child.'3 Curley walked away after having a shout-

ing match with the private security guard and the adoption was successful despite the incident.' 4
5. Id.
6. Frederic M. Biddle, Cumberland vs. Its Employees, BOSTON GLOBE, July 27, 1990,
at 21. Ms. Hartsoe, eighteen years old at the time of the robbery, claimed she had entered the
walk-in cooler to restock it with milk. Ms. Hartsoe heard the lock click behind her, and when
she looked through the glass doors, she saw a person walking towards the combination safe. Id.
7. Id. The store never directly accused Ms. Hartsoe with complicity in the robbery. Instead, she was accused of stealing $600 from the store in which she was presently working, and
$900 from the store in which she had previously worked. Ms. Hartsoe stated that "it added
right up." Id.
8. Id.
9. Joshua Hammer and Debra Rosenberg, Fear in the Back Room; Charges of Extortion at Cumberland Farms, NEWSWEEK, Sept. 24, 1990, at 64. Ms. Stanley was eighteen
when she was summoned to her store's back room and had worked for Cumberland Farms for
one year. The guard told her that he had videotapes and photos of her stealing goods and
money. Id.
10. Id. Ms. Stanley says she was "petrified" during the encounter, and that the security
guard stood over her and told her what to write in her confession. Id.

11.

Id.

12.

Id.

13.

Id.

14. Hammer and Rosenburg, supra note 9. None of these employees worked at the same
location, so they were not victims of one interrogator. Three of the four employees worked in

COERCED CONFESSIONS

There are two similarities that exist every time a confession is

coerced by Cumberland Farms and the employees dispute the allegations: (1) the employees maintain their innocence even years later
and (2) the accusations frequently followed a theft at the store. 15
Some employees who refused to confess reported that they never
again heard from the store, regardless of any threats made by their
accusers at the time of their interrogations. Some employees refused
to pay, were indicted, and were subsequently advised by their attorneys to plead guilty to a lesser charge rather than face an unpredictable jury. 16 Virtually every employee accused of theft was fired if
17
they did not resign.

Former loss prevention specialists support tales of intimidation
and have further admitted that suspects were often chosen at random and falsely informed that evidence of their crimes existed."8 In
a memo dated December 27, 1985, James H. Mumma, head of
Cumberland Farms' loss prevention department, commended his

staff for their record number of confessions obtained for the month
of December.' 9 Mr. Mumma indicated that the $100,000 worth of
confessions should "break all existing records." 2 ° Despite this staggering figure, Mumma commanded his staff to do better. He stated
in the memorandum that all agents were expected to conduct no
stores in New Jersey, and Ms. Stanley was accused of her crimes in Orlando, Florida.
15. Frederic M. Biddle, Cumberland vs. Its Employees, BOSTON GLOBE, July 27, 1990,
at 21. One current store manager who refuses to be named stated that "[t]he company's solution to the inventory problems is . . .to get rid of employees who were on-shift at the time" an
inventory loss was detected. Id.
16. Dianna Marder, Suit Brings Grocer's Theft Policy Into Question, CHICAGO TRIBUNE, Oct. 7, 1990, at 14C. See also Hammer and Rosenberg, supra note 9. The employees
were caught in a bind. The options were to either pay the store immediately upon their interrogations to avoid public embarrassment, or to pay later to avoid a trial. One interrogator's
threat to an assistant manager is indicative of the situation: "We can bring you up on charges
for this, and it can ruin your college career, or you can pay us a little cash." Frederic M.
Biddle, Cumberland vs. Its Employees, BosToN GLOBE, July 27, 1990, at 21.
17. Marder, supra note 16, at 14C. According to one longtime employee, Cumberland
Farms has a 400% yearly turnover rate in an industry with an average turnover rate of 101%
annually. Marder, supra note 16, at 14C.
18. Eugene Epperson, a former loss prevention specialist, worked for Cumberland Farms
in 1985 and 1986. He gave a sworn affidavit in 1989 in connection with a pending lawsuit
outlining his tactics. Epperson testified that he was expected to bring in at least the equivalent
of his salary each month in confession money. He often told employees that the store had
evidence against them, even if no such evidence existed. Hammer and Rosenberg, supra note
9. "My basis for selecting them," Epperson testified, "was simply that they worked in a store
with a bad inventory report during the period while they worked in the store." Frederic M.
Biddle, CumberlandFarms Had Policy of Grilling Employees, BOSTON GLOBE, July 14, 1990,
at 8.
19. Marder, supra note 16, at 14C. All confessions concerned alleged thefts from the
convenience stores.
20. Marder, supra note 16, at 14C.
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fewer than thirty interrogations per calendar month.21 According to

the memorandum, "the average month contains 21 'working days.'
In the event that it is impossible to accomplish this in a normal
week, I would then expect that you will alter your schedule, devoting
whatever time is necessary to meeting this simple and absolute assignment. 2 2 The pressure on private loss prevention agents to obtain

confessions was so great that in one six month period the company
obtained confessions from approximately one third of its work force23
and obtained an average of $511 per confession from the accused
employee. 4

Almost without exception, employees said they were subjected
to the same procedure. Each was taken to a back room, seated on an
overturned milk crate, accused of theft and threatened with public
humiliation or prosecution if they did not sign a confession of guilt. 25
This process continued for years, but the accused individuals failed
to take significant action because they did not know that other employees were similarly treated. 6
As a result of nationwide publicity, former employees from
Maine to Florida are now forming support groups to deal with the
trauma that they experienced at the hands of their employer,27 and
some have filed complaints against the Massachusetts-based chain.28

As of October 7, 1990, fourteen former employees had joined a federal lawsuit accusing the company of racketeering, fraud, and extorMarder, supra note 16, at 14C.
Marder, supra note 16, at 14C. Following this memo, a quota of interrogations apexisted for all private loss prevention agents employed by Cumberland Farms. One
guard testified that "[he] was expected to question at least 30 employees a month."
M. Biddle, Cumberland Farms Had Policy of Grilling Employees, BOSTON GLOBE,
1990, at 8.
Frederic M. Biddle, Cumberland FarmsHad Policy of Grilling Employees, BOSTON
GLOBE, July 14, 1990, at 8.
24. Frederic M. Biddle, Cumberland vs. Its Employees, BOSTON GLOBE, July 27, 1990,
at 21. Confessions were obtained from more than half of the employees questioned. Frederic
M. Biddle, Cumberland Farms Had Policy of Grilling Employees, BOSTON GLOBE, July 14,
1990, at 8. In some cases, employees were accused of large scale thefts such as taking home
bags of groceries. However, most of the accusations were for petty thefts such as eating candy
bars or bags of potato chips without paying for them. The loss prevention agents then estimated the amount taken on one day and multiplied that figure by the number of days and
weeks the employee worked. Marder, supra note 16, at 14C.
25. Even the confessions themselves are surprisingly similar. Some law enforcement officials have refused to prosecute Cumberland Farm employees in a few cases where the confessions were almost verbatim copies of one another. Hammer and Rosenberg, supra note 9.
26. Marder, supra note 16, at 14C. Lawyers representing employees in pending cases
state that the lawyers asked to defend employees in earlier cases were not even aware of the
numbers involved. Marder, supra note 16, at 14C.
27. Tatiana Pina, Cumberland Farms Ex-Workers Meet, Discuss Theft Accusations,
THE PROVIDENCE JOURNAL-BULLETIN, Sept. 9, 1990, at 1.
28. Id.
21.
22.
parently
security
Frederic
July 14,
23.
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tion.2 9 No charges have been made alleging Constitutional civil
rights violations because government or state action is required to
trigger constitutional protections." Historically, private security
agents have been afforded private-person status by the courts.3 1
This comment examines the role private security agents play in
our society and will advocate greater common law and legislative
protections for at-will employees who presently may be intimidated
and harassed by private security guards and theft-protection agents
seemingly at the will of their employer. The comment outlines the
manner in which courts have traditionally treated actions brought
against private security guards and explores new ways of approaching the problem of intimidation of private employees.
II.

History of Private Security

Self-protection is a legal theory that can be traced to the earliest civilizations." As towns and cities expanded in England in the
seventeenth century, the crime rate rose beyond the ability of law
enforcement officials to combat it. 3 As a result, merchants and artisans' banded together for mutual protection of their private
property. 4
29. Marder, supra note 16, at 14C. Cumberland Farms denies the charges. The chain,
which operates approximately 1,100 outlets between Maine and Florida, claims it does not
have a policy of coercing or intimidating its employees. Hammer and Rosenberg, supra note 9.
One state civil suit has been filed in Vermont and another in Florida. Marder, supra note 16,
at 14C. As for the federal lawsuit, Cumberland Farms finally produced the names and addresses of former loss prevention specialists on September 14, 1990, and the U.S. District
Court on January 28, 1991 affirmed an order of the Magistrate permitting ex parte contacts
with the specialists. Curley v. Cumberland Farms, Inc., 13 F.R.D. 77 (D. N.J. 1991).
30. See, e.g., People v. Randazzo, 34 Cal. Rptr. 65 (Cal. Ct. App. 1963) (Fourth
Amendment proscriptions against unreasonable searches and seizures do not apply to private
conduct.), cert. denied, Randazzo v. Califronia, 377 U.S. 1000 (1964).
31. See generally United States v. Francoeur, 547 F.2d 891 (5th Cir. 1977) (holding
that actions of amusement park security personnel would have violated the defendant's constitutional rights if carried out by government officials, but guards were private actors), cert.
denied, Francoeur v. United States, 431 U.S. 932 (1977); Randazzo, 34 Cal. Rptr. 65 (holding that an arrest, search or detention by a store detective constituted private and not state
action); People v. Frank, 275 N.Y.S.2d 570 (N.Y. 1966) (Store security guard is not the
equivalent of a peace officer for purposes of the Fourth Amendment and Miranda rights.),
appeal denied sub. nom., Ruttin v. Dros, 231 N.E.2d 788 (1967).
32. See generally CHARLES P. NEMETH, PRIVATE SECURITY AND THE LAW 1 (1989). In
democratic societies, an unwritten tenet places enforcement of the law within the domain of
private citizens. Id.
33. Id. at 2. The author suggests that the "chaos" of Medieval England and Europe led
to the establishment of private, self-policing forces. Id.
34. Id. at 4. Merchants enjoyed the right of self-protection because it gave them direct
control over their security. In 1785, the government of England attempted to create a police
organization with increased powers of search, seizure and arrest. Opposition to the bill was so
strong that the bill was withdrawn without a vote being taken. Gloria G. Dralla et. al., Who's
Watching the Watchmen? The Regulation or Non-Regulation of America's Largest Enforce-
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In the early nineteenth century, newly created public police

agencies were either unable or unwilling to provide for the security
needs of the growing number of private businesses.3 5 As a result,
businesses and commercial associations began to provide for their
own security needs by hiring the services of private security
agencies.3 6
Allan Pinkerton, a Scottish immigrant, formed the first of these
private security agencies in 1850.37 Capitalizing on the rapid growth
of the railroad industry, Pinkerton provided security forces to protect
the railroads of the Midwest.38 With industrial expansion came labor
unrest and movements to organize workers.3 9 Pinkerton's guards
were among those hired to disrupt labor activities and disband labor

e the Pinkerton name became synonymous with labor
unions. 40 W
When
spying and strikebreaking, the House Judiciary Subcommittee began

the first formal investigation of the private security industry. "1 In
1893, the House passed the Pinkerton law'" in an effort to define the

roles and parameters of private security and to restrict its power.' 3
The private security industry has continued to grow steadily.
Since World War II, all segments of the private sector have come to

use private security forces." A major contributing factor to this
growth is the rise in crime, especially retail crime.'3

Retail theft is a well-known and serious problem that virtually
all retailers face. Shoplifting accounts for some of the losses, but exment Institution, the Private Police, 5 GOLDEN GATE U. L. REV. 433, 437 (1975) [hereinafter
Dralla].
35. NEMETH, supra note 32, at 7. Newly created public police organizations served
mainly in metropolitan areas and had little experience or capability to handle wide-scale security protection services. NEMETH, supra note 32, at 7.
36. NEMETH, supra note 32, at 7.
37. NEMETH, supra note 32, at 8. Pinkerton was a barrel maker who had developed an
interest in detective work. NEMETH, supra note 32, at 8.
38. NEMETH, supra note 32, at 8. Pinkerton's customers included, among others, the
Illinois, Michigan Central, Michigan Southern and Northern Indiana railroads. NEMETH,
supra note 32, at 8.
39. NEMETH, supra note 32, at 8.
40. NEMETH, supra note 32, at 8. In one well-known incident, Henry Clay Frich hired
Pinkerton's services to break the Homestead Strike of 1892. Pinkerton's guards were met by
10,000 angry steelworkers, and eight people were killed in the ensuing battle. The Homestead
Massacre, as it was to be called later, tarnished the image of private security agencies. NEMETH, supra note 32, at 8.
41. NEMETH, supra note 32, at 8.
42. 5 U.S.C. § 3108 (1991).
43. NEMETH, supra note 32, at 7. The bill, however, did not signal a decline in the use of
and demand for private security forces.
44. NEMETH, supra note 32, at 12.
45. Mark L. Webb et. al., Private Police in California: A Legislative Proposal, 5
GOLDEN GATE U. L. REV. 115, 117 (1974) [hereinafter Webb]. By 1974, nearly one of every
four retail operations in the United States subscribed to some protective service. Id.

COERCED CONFESSIONS

perts estimate that about 75 % of retail theft is committed by a
store's own employees. 4 6 Many store owners, understandably extremely concerned about employee theft, have turned to the private
security industry to protect their investments. Overzealous security
efforts to eliminate theft, however, may result in employee abuse.
Cumberland Farms' employees tell of being threatened with police detention, criminal records, and destroyed reputations if they
47
would not confess to the alleged crimes and pay money to the store.
Faced with this kind of incentive/intimidation, it is not at all surprising that some employees feel the safest course is to confess, pay the
money, and hope that the whole affair disappears."
When accused of retail theft, some employees refuse to confess
and walk away from their jobs. 9 Some employees, however, believed
that they are not at liberty to quit their jobs because they feel
threatened by a blackened reputation that would follow them to future employment positions.5" Furthermore, an employer may
threaten, through the private security agents, to make the accusations available to prosecutors who presumably will force the employees to defend themselves at a public trial. As a result of the coercive
tactics, some employees simply pay what is demanded, regardless of
their innocence or guilt.
III.

State of the Law

Private security agents wield tremendous power as the police
force of a particular store, but the courts have traditionally viewed
these agents as private citizens in any lawsuits involving employees'
civil rights. 51 Causes of action such as false imprisonment and infliction of emotional distress may be asserted by private employees who
feel they have been abused, but very little can be done to protect the
employee from a successful prosecution once he or she is coerced
46.
47.

Hammer and Rosenberg, supra note 9.
See supra notes 1-29 and accompanying text.

48. In one six month period, the company obtained confessions from nearly 1,500 employees, obtaining an average of $511 per confession. Frederic M. Biddle, Cumberland vs. Its
Employees, BOSTON GLOBE, July 27, 1990, at 21.

49. One such employee was told that the police would be waiting for her at home since
she refused to sign a confession of theft. Hammer and Rosenberg, supra note 9. She never
went back to the store, and the police never came for her. Id.
50. One problem faced by private employees who object to employer conduct is that the
Employment at Will Doctrine works against the employee. The concept, first recognized by
Horace Wood in his treatise, presumes that employment can be terminated by either party at
will. HORACE GAY WOOD, A TREATISE ON THE LAW OF MASTER AND SERVANT 272 (1877).
51. See 1 WAYNE LAFAVE, SEARCH AND SEIZURE § 1.6 (1978).
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into an admission of theft.12 Furthermore, apparently no restrictions
are placed on verbal intimidation designed to elicit confessions regardless of the employee's guilt or innocence.58
Public sector employees can defend themselves against coerced
confessions by asserting their rights under the Constitution."" However, private employees do not enjoy the same protection against a
privately employed security guard. This discrepancy arises because
few restrictions have been placed on private security in the course of
its development. When faced with issues of private security misconduct, most courts have held that the actions of private security
agents are private actions, and thus the Fourth, Fifth, and Fourteenth Amendments do not apply."
To date, most litigation concerning private security agents centers on two issues: 1) mandatory drug testing and 2) searches and
seizures incident to a detention upon suspected shoplifting. In its
present state, the law concerning private security agents generally
permits the private security agents to do anything that is "reasonable" to protect the owner's property." The Supreme Court has
52. Cumberland Farms' loss prevention agents are so adept at eliciting confessions from
employees that the store sometimes does not prosecute because even the stores' owners do not
believe the admissions. One former employee wrote the company a letter complaining that its
security personnel had forced her to confess to stealing. Despite a signed confession, the store
retracted its allegations and admitted that she had never stolen anything. Pina, supra note 27,
at 1.
53. Cumberland Farms' employees claim that threats against them ranged from assurances that they would be taken to jail immediately if they did not sign statements of guilt to
promises that if the incidents went beyond the back room used for the interrogations, their
personal lives would be affected. Hammer and Rosenberg, supra note 9. For example, one
former employee was told that if he refused to sign a confession of theft, his chances for
adoption would be hurt. Hammer and Rosenberg, supra note 9. Another was told his college
career would be ruined unless he agreed, in the words of a loss-prevention agent, to "pay us a
little cash." Frederic M. Biddle, Cumberland vs. Its Employees, BOSTON GLOBE, July 27,
1990, at 21.
54. See generally James R. Korom, Due Process in Employment v. Self-Incrimination,
62 Wis. L. REv. 19 (1989). Public sector employees are entitled to a due process hearing
before they are terminated from their jobs. A public employee faced with criminal accusations
from his employer may invoke the Fifth Amendment privilege against self-incrimination. Such
protections, however, do not exist for private sector employees.
55. These amendments are designed to protect individuals from improper state action.
Stephen M. Novak and Arthur L. Sachs, Comment, People v. Zelinski: State Action and Constraints on Store Detectives, 3 CRIM. JUST. J. 489, 490 (1980); see also District Atty. for
Plymouth Dist. v. Coffey, 434 N.E.2d 1276, 1279 (Mass. 1982) (holding that it is well settled
that the Fourth Amendment to the U.S. Constitution applies only to actions by or at the
direction of the state).
56. See generally Stephen M. Novak and Arthur L. Sachs, Comment, People v.
Zelinski: State Action and Constraints on Store Detectives, 3 CRIM. JUST. J. 489 (1980).
57. See People v. Zelinski, 594 P.2d 1000, 1003 (Cal. 1979) (Common law privilege
permits detention for a reasonable time and for investigation in a reasonable manner.). But see
Commonwealth v. Leone, 435 N.E.2d 1036 (Mass. 1982) (Evidence discovered by private parties is admissible regardless of methods used unless state officials have instigated or partici-
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carved out an exception to this standard for employees in sensitive
jobs. For example, railroad workers can be forced to undergo
mandatory drug testing because of the great public interest that rail-

road workers be unimpaired.58 However, aside from this rather
vague "reasonableness" standard, the courts have generally refused
to curb or restrict the activities of private security agents.
Since constitutional protections take effect only when there is
state action, employers may have found a way to defray the costs of
doing business by taking money from their own employees without

facing legal consequences. Many of the accused employees at Cumberland Farms were young and easily intimidated. 9 Others had families to support and did not feel they could risk the public humiliation of a trial." Cumberland Farms has recovered thousands of
dollars thus far, thereby demonstrating how well the system works to
the advantage of the merchant.6 1 Not surprisingly, interrogation
methods allegedly used by Cumberland Farms are not confined to

that retail chain. 62
For state action to be present and for constitutional protections
to apply, an individual need not be harassed by a police officer. The
concept of state action has evolved over time and has expanded to

include actions of private citizens if they are acting jointly with the
state or its agents.63 Private security agents occupy a middle ground
between the public and private sectors. While private security agents

are not a publicly funded police force, they do perform law enforcement duties and have visible authority while on the store's premises.
pated in the search.).
58. See Skinner v. Railway Labor Executives Ass'n, 489 U.S. 602 (1989) (holding that
the government's interest in regulating railroad employees' conduct presented "special needs"
beyond those of normal law enforcement needs and justified departures from the usual warrant
and probable cause requirements of the Fourth Amendment),
59. One former interrogator stated that "[t]hey're not catching the thieves. They're
catching the people who are easily manipulated." Hammer and Rosenberg, supra note 9.
60. Lawyers representing Cumberland Farms' employees say all the interrogations have
gone unchallenged because the individuals involved did not know others had been treated similarly. As a result, attorneys gave advice based on what appeared to be the best interests of the
client, which was avoiding an unpredictable jury. Faced with prosecution, many former employees paid the money the company sought. Marder, supra note 16, at 14C.
61. See supra note 49.
62. In fact, another convenience store chain is facing civil rights litigation stemming
from its treatment of former employees. Christy's Market Inc. is charged with conducting
unreasonable backroom interrogations of Lebanese employees it accused of theft. The complaint also names the company that provided security services to the store as a party. U.P.I.,
Sept. 10, 1990.
63. Stephen M. Novak and Arthur L. Sachs, Comment, People v. Zelinski: State Action
and Constraints on Store Detectives, 3 CRIM. JUST. J. 489, 490 (1980). Such persons are held
to act "under color of law" and consequently their acts become state action for purposes of
prosecution. Id.
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They are, in essence, the police force of the store. One distinction
between the public police force and the private security agent is that

public police may actually face more restrictions on their behavior
than do private security agents. 4
California has recognized the similarity between private security agents and public law enforcement. In People v. Zelinski,15 the
California Supreme Court considered the issue of whether the exclusionary rule should apply to evidence obtained during an unreasonable search and seizure conducted by store detectives. In Zelinski, the

defendant was placed under citizen's arrest for suspicion of shoplifting. Store detectives conducted a cursory search revealing that defendant possessed a controlled substance. 6 Evidence was in conflict
at trial as to whether the pill bottle suspected of containing a con-

trolled substance was removed from her brassiere or from her
purse.6 7

The prosecution relied on California's citizen arrest statute that
authorizes a private person to arrest another for offenses committed
or attempted in their presence.6 8 At trial, the prosecution argued
that even if the search was unlawfully intrusive, the provisions of the
exclusionary rule were not applicable because there was no state ac-

tion. 9 The prosecution contended that California appellate courts
had previously held that a store detective is not a governmental
agent of any kind.

0

The defense argued that the private security

guard should be subject to 1 the Fourth Amendment limitations im7
posed by the Constitution.
64. Besides constitutional limitations, public police forces have a number of internal and
external controls. Internal controls include formal training, background checks, and oral and
written civil service tests. The major external controls are judicial action and review boards.
Dralla, supra note 34, at 449.
65. 594 P.2d 1000 (Cal. 1979).
66. Id. at 1002.
67. Id.
68. The California Penal Code reads in pertinent part:
Section 837: A private person may arrest another:
1. For a public offense committed or attempted in his presence.
2. When the person arrested has committed a felony, although not in his
presence.
3. When a felony has been in fact committed and he has reasonable cause
for believing the person arrested to have committed it.
CAL. PENAL CODE

§ 837 (West 1991).

69. Specifically, the prosecution argued that the Fourth Amendment proscriptions
against unreasonable searches and seizures did not apply to private conduct. Zelinski, 594
P.2d at 1004.
70. People v. Zelinski, 594 P.2d 1000, 1004 (Cal. 1979).
71. Id. The defendant argued that freedoms embodied in the federal constitution can
only be protected by applying Fourth Amendment protections in cases involving private
security.

COERCED CONFESSIONS

The California Supreme Court reversed the lower court's conviction of the defendant.7" The court held that neither the California

statute allowing citizen's arrests nor the merchant's privilege 73 to detain and search upon suspicion of theft justified the extent of the
search conducted by the store's detective. 74 In so holding, the court
recognized that the private security agent is not the equivalent of the

ordinary private citizen for whom the citizen's arrest statute was
designed. 5 Private security guards regularly perform quasi-law enforcement activities within the scope of their employment and utilize

the coercive power of the state to further a state interest.76 While
cognizant of the concerns of merchants who are faced with significant losses associated with shoplifting, the court in Zelinski ruled
that the agents had the authority to arrest and detain the defendant
pursuant to the statute 7 7 but exceeded their authority in the subsequent search and seizure of the pill bottle in question.7 s
The Zelinski court also ruled that since the guards acted pursu-

ant to a statute and not in a purely private capacity, their actions
constituted state action. 79 The holding probably would have been different if the store detective had used only self-help to retrieve stolen
merchandise.8 0 The Zelinski court held that private security guards'
actions become "state action" only when the guards act beyond the
employer's private interest and abuse the authority they have to de72. Id.
73. See Zelinski, 594 P.2d at 1004 (merchants have traditionally had the right to restrain and detain shoplifters).
74. Zelinski, 594 P.2d at 1006.
75. In support of its reasoning that private detectives function as quasi-law enforcement
authorities, the court noted that by holding Zelinski for criminal process and searching her,
the store agents were acting beyond their employer's private interests and were, in fact, serving
a state interest. People v. Zelinski, 594 P.2d 1000, 1006 (Cal. 1979).
76. The court noted the significance of the increasing reliance placed upon private security personnel by local law enforcement authorities for the prevention of crime and enforcement
of the criminal law and the increasing threat to privacy rights posed thereby. "[T]he application of the exclusionary rule can be expected to have a deterrent effect on such unlawful search
and seizure practices since private security personnel, unlike ordinary private citizens, may
regularly perform such quasi-law enforcement activities in the course of their employment."
Id. at 1005.
77. CAL. PENAL CODE § 837 (West 1991).
78. Zelinski, 594 P.2d at 1006.
79. Id. at 1006.
80. The court stated that its result would have been different had the guards acted only
in their employer's best interest. The court's idea of how the detention should properly have
been conducted seems idealistic at best and unrealistic at worst. The court stated that "[h]ad
the security guards sought only the vindication of the merchant's private interests they would
have simply exercised self-help and demanded the return of the stolen merchandise. Upon
satisfaction of the merchant's interests, the offender would have been released." People v.
Zelinski, 594 P.2d 1000, 1006 (Cal. 1979).
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tain a suspect."a
The Zelinski court was one of the few courts to recognize that
privately employed security forces pose a threat to individual rights
comparable to the threat posed by unlawful conduct of public police
officers.8 2 Unfortunately, the Zelinski holding does not appear to
have initiated a trend among courts to protect the individual employee from private security guards acting within the employer's pri-

vate interests, but who are nevertheless abusing their authority.
While Zelinski offers private employees some constitutional

protection from private security guard abuse, it in no way addresses
the problem of defining acceptable behavior for private security
guards.8" A police officer could not threaten a crime suspect in the
same fashion that Cumberland Farms' security guards threatened
employees and still expect to escape prosecution for official harassment. Nor could the police officer expect to have the confession declared admissible
in court since it was obtained by improper
4
8

means.
Private security guards are not faced with such restrictions. Employees confronting private security guards have much to fear due to
the private security guard's ability to act with the authority of a

public police officer but without constitutional restrictions.85 Private
security guards may coerce confessions from employees without fear
of serious reprisal. The state can then prosecute the employees based
on the coerced confessions. s6 Courts have been reluctant to extend

constitutional protections to privately coerced confessions even in the
face of this obvious incentive for collusion between public and pri81. More specifically, the guards exceeded their employer's private interest by searching
the defendant. Id. at 1004.
82. Id. at 1005.
83. Because there is no legislation which addresses the scope of power of private security
guards, both the private security agents and the individuals they interact with lack guidance as
to what constitutes acceptable behavior. See Webb, supra note 45, at 126.
84. Since employees' confessions may be used as evidence against them in court, the
Fifth Amendment's protections against self-incrimination and taking of property without due
process of law appear to be without effect. U.S. CONST. amend. V.
85. The distinction between public and private actors is very often incomprehensible to
the individual who comes into contact with a security agent whose appearance, equipment and
actions are virtually indistinguishable from those of public police officers. See Dralla, supra
note 34, at 434.
86. This concept was clearly outlined in District Atty. for Plymouth Dist. v. Coffey, 434
N.E.2d 1276 (Mass. 1982). The court held that evidence illegally obtained by private persons
may be given to the police with no resulting legal difficulties. The defendant argued that his
privacy had been violated by a telephone company trace. The telephone company had acted at
the request of the defendant's wife, who alleged that he had been harassing her over the telephone. The court concluded that no deterrent purpose would be served by the application of
the exclusionary rule to the actions of private persons. Id. at 1283.
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vate agencies. In a worst case scenario, an employer could have an

informal understanding with the police force in which the employer
would elicit confessions through a private security agency and then
give the police any evidence obtained. Thus, the police could operate
as if the Fifth Amendment had never been enacted.
IV.

Court Created Standards for Private Security Guards' Actions
The only standard utilized to restrict a private security guard's

behavior is that his or her conduct must be "reasonable in light of
the circumstances. ' 87 This rather elusive restriction is insufficient to
protect an employee during a back room interrogation because it
only applies in determining the admissibility of evidence at trial and
does not prohibit unreasonable behavior altogether.88 Most cases
never get to trial becuase the accused employee is often advised by
counsel to settle the matter for a smaller sum and to avoid any possibility of incarceration.8 9
Because private security guards are considered private individu-

als, they are not required to give Miranda warnings before questioning an employee. 90 It does not follow, however, that a private security guard should be allowed to use any means at his disposal to

combat theft. In Commonwealth v. Leone,9 ' Vousboukis, "a special
police officer," was privately employed as a security guard for General Electric."2 His duties included checking incoming and outgoing
personnel and trucks to insure that no unauthorized materials were
87. See generally Commonwealth v. Leone, 435 N.E.2d 1036 (Mass. 1982) (Privately
employed security guards do not violate constitutional protections when they act on behalf of
the private employer in a manner that is reasonable and necessary for protection of the employer's property.).
88. The exclusionary rule is not applied to evidence obtained by private security because
the purpose of the rule is to deter and restrain police abuses. See People v. Zelinski, 594 P.2d
1000, 1005 (Cal. 1979); Coffey, 434 N.E.2d 1276, 1279. Existing case law shows that the
exclusionary rule does not extend to deter abuses by private persons.
89. Those who sign confessions have a very real chance of facing a jail term. Shirley
DiSalvo, a former Cumberland Farms' employee, was arrested on an outstanding warrant
based on a confession she had signed four years earlier. She spent five days in jail before being
released on her own recognizance. Hammer and Rosenberg, supra note 9.
90. See Commonwealth v. Green, 63 Pa. D. & C.2d 388 (Centre County 1973) (holding
that Miranda warnings need not be given by persons other than governmental officials or their
agents); People v. Frank, 275 N.Y.S.2d 570 (N.Y. Sup. Ct. 1966) (holding that security
guards were not law enforcement officers and therefore not required to give Miranda
warnings).
91. 435 N.E.2d 1036 (Mass. 1982).
92. Id. at 1037. The facts of the case are that the security guard in question was a
"special police officer privately employed as a ... security guard." Exactly what this means is
unclear since the court admitted it had no information concerning the guard's duties as a
special police officer of the city.
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being transported. 98 Vousboukis had searched the bed of an outgoing
employee's truck and found an illegal handgun in a travel bag.9"
The Massachusetts Supreme Judicial Court remanded the case,
directing the trial court to conduct an investigation of the propriety
of the guard's actions in light of three standards set forth for privately employed security guards. 95 First, the guard must act under
the control of his private employer and must not exceed his authorization.96 If the guard receives instructions from state authorities on a
regular basis or with regard to the particular investigation at issue,
his conduct is considered state action. 97 Second, the guard's actions
must clearly relate to his employer's private purposes and not go beyond the employer's needs.9" If a guard's actions go beyond the employer's needs, it is considered state action.99 Third, the investigation
must be a legitimate and reasonable means of protecting the employer's property in light of the circumstances surrounding the investigation. 10 0 Reasonableness depends upon the expectations engendered by the particular circumstances. 101
In addition to these standards, the interrogation methods chosen
and the manner in which they are carried out should be considered.
The court felt that the "[flailure to employ available, less intrusive
alternatives may suggest that the methods employed were unwarranted, and an offense to individual dignity is impermissible in almost any circumstances [sic]. '"102 Since the court felt it lacked suffi-

cient information to decide the case, 103 it did not determine what
actions lie for an "offense to individual dignity" if the guard's actions are found to be inappropriate. 0 4 Nor did the court state
whether its reasoning would be different if the guard had not been a
93.
94.

Id.
Id. at 1038.

95. Id. at 1041.
96. Commonwealth v. Leone, 435 N.E.2d 1036, 1041 (Mass. 1982). If the investigation
exceeded the guard's private authorization or duties, the court would have considered him to
have acted in an official capacity. Id.
97. Id.

98.

Id.

99. One example of an investigation that goes beyond the employer's needs is a search
for stolen merchandise in a travel bag or in a sleeping compartment, but only if none of the
merchandise could have been concealed in those areas. Id. at 1041.

100.

Id. at 1042.

101. For example, if an employer maintains the private character of his property, those
who use it should expect a certain degree of supervision by the employer. However, if the
property is exposed to public use, the employer's right of control over the merchandise is somewhat diminished. Commonwealth v. Leone, 435 N.E.2d 1036, 1042 (Mass. 1982).
102. Id. at 1041-42.

103. Id. at 1041.
104.

Id.
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"special" police officer.
While it appears that the Leone court essentially provided pri-

vate security guards the protection of the status of private persons if
they did not abuse their position, many questions are left unanswered. Primarily, the holding in Leone did not decide whether the

Fourth Amendment and the exclusionary rule protects a victim of an
unreasonable search conducted by a private security
guard and not
10 5
by a privately-employed "special" police officer.

Some jurisdictions have concluded that an involuntary confession, whether made to law enforcement officers or to private persons,
is inadmissible at trial. 106 In the New York case of People v.
Frank,"7 an employee was detained and questioned by six private
security guards on suspicion of theft. 0 8 The court held that the private security guards were not the equivalent of public police officers

and thus were not required to give Miranda warnings to the employee prior to questioning.' 0 9 However, the court had to rule on the
issue of voluntariness before it could decide whether the employee's
confession could be admitted into evidence in a subsequent criminal
suit." 0
A California court similarly refused to admit evidence that was
the product of psychological coercion. In People v. Haydel,"' an employee was caught stealing merchandise and placing it into his wife's

car at a store pick-up area." 2 Separated from his wife for a number
of hours, the employee initially confessed to stealing the merchandise
found in his wife's car and later gave the store and its agents permis105. In pertinent part, the court stated that "[a] different rule prevails when an officer
possesses additional status as a special deputy police officer." Id. at 1040.
106. State v. Christopher, 457 P.2d 356 (Ariz. Ct. App. 1969); State v. Ely, 390 P.2d
348 (Or. 1964); Fisher v. State, 379 S.W.2d 900 (Tex. Crim. App. 1964); but see Arizona v.
Fulminate, Ill S. Ct. 1246 (1991) (the admission of coerced confessions could be considered
harmless error).
107. 275 N.Y.S.2d 570 (N.Y. 1966), appeal denied sub. nom., Ruttin v. Dros, 231
N.E.2d 788 (N.Y. 1967).
108. The defendant was an employee of the department store when she was detained
and questioned by the security guards. The defendant objected to the use of statements she
made in the interrogation, despite the fact that the statements were not made to the police. Id.
at 571.
109. The court stated that Miranda warnings need not be read to individuals who are
not questioned by police officers. Id. at 573.
110. For a confession to be admissible, it must be made "freely, voluntarily, and without
compulsion or inducement of any sort." Id. at 571 (citing Haynes v. Washington, 373 U.S.
503, 513 (1963)). Because the defendant objected to the use of certain statements at trial, the
trial court was obliged to grant a preliminary hearing on the issue of voluntariness. Id.
111. 524 P.2d 866 (Cal. 1974).
112. When a guard approached the defendant and asked to see sales slips for-the merchandise, the defendant's wife tried to drive away. She was detained and the trunk was
searched, revealing two boxes of merchandise valued at over $200. Id. at 867.
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sion to search his house."1 8 The police were called after the employee
signed four different statements admitting his guilt. Ruling on the
admissability of evidence found in the employee's house and car, the
court held that the first confession was voluntary because the questioning was of short duration, and the employee was a mature and
experienced man."14 However, because Haydel was held for over five
hours before the police were called, his detention became an illegal
one, and the remaining confessions could not be admitted into
evidence.115
While these courts did not equate private security guards' be-

havior with state action absent exceptional circumstances, they
clearly espouse the idea that private security can go too far in pro-

tecting a merchant's interests. The limits on acceptable behavior are
not always easy to distinguish for either the employer who feels victimized or the private security guard who is under pressure from the

store's management to make arrests.""
The majority of case law on the subject of private security concerns whether evidence obtained by a private security guard may be
used against an employee in a court of law.1 7 The case law does
nothing to limit what private agents can and cannot do in the back
rooms of stores in which they work."' Two steps should be taken to
protect the millions of at-will employees who risk suffering the same
113. Id. Haydel was detained at 12:30 p.m. and signed the first confession at 2:00 p.m.
At 2:45 p.m., Haydel signed a second statement authorizing the store to enter his house and
take merchandise he admitted to stealing. At approximately 5:20 p.m., Haydel signed a third
statement in which he admitted that the merchandise which the store's agents removed from
his house did not belong to him. Finally, at 5:55 p.m., Haydel signed a statement admitting
that he had taken merchandise from the store on three separate occasions. Around 6:00 p.m.,
the police were finally called. Id. at 868.
114. The defendant had three years of college education and had retired as a master
sergeant after 23 years in the military. Id. at 870.
115. The court cited CALIFORNIA PENAL CODE § 847 which provides: "A private person
who has arrested another for the commission of a public offense must, without unnecessary
delay, take the person before a magistrate, or deliver him to a peace officer .... " CALIFORNIA PENAL CODE § 849 provides: "When an arrest is made without a warrant by a peace
officer or a private person, the person arrested, if not otherwise released, must, without unnecessary delay be taken before the ... most accessible magistrate .
CAL. PENAL CODE §§
847, 849 (West 1988).
116. Cumberland Farms' loss prevention agents were expected to maintain a "batting
average" of confessions each month according to a company memo. The memo stated that
conducting investigations of merchandise losses was a "luxury" and that the "primary and
most important" function of a security officer is to be an interrogator. Marder, supra note 16,
at 14C.
117. As discussed infra note 118, courts have decided that the exclusionary rule does not
apply to private security guards unless the confessions or admissions were involuntarily given.
118. The exclusionary rule is intended to discourage abuses by public authorities. Courts
do not use it as a means of discouraging any type of private behavior. See District Atty. for
Plymouth Dist. v. Coffey, 434 N.E.2d 1276, 1283 (Mass. 1982) (holding that no deterrent
purpose would be served by application of the exclusionary rule to actions of private persons).
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fate alleged by Cumberland Farms' employees. First, the courts
should expand coverage of the Fifth Amendment to include private
security guards. Second, state legislatures should define the limits of
permissible conduct of privately employed security agents, taking
into account their quasi-state law enforcement function and its possibility for abuse.
V.

Manipulating the Coverage of Constitutional Guarantees

The Fourth Amendment guarantees the "right of the people to
be secure in their persons, houses, papers and effects," and to be free
from unreasonable searches and seizures."19 Its purpose is to "protect
personal privacy and dignity against unwarranted intrusion by the
State."' ° The drafters of the Fourth Amendment recognized that an
121
individual has the right to expect a reasonable amount of privacy.
Like Fifth Amendment guarantees, Fourth Amendment protections apply only when governmental action is present. For example,
private employees are not provided the same legal protection from
their employers as public employees are under the Fourth Amendment. "2' 2 Moreover, the Fifth Amendment protects a private employee interrogated by police officers, but the same protections are
not afforded to a private employee interrogated by a private security
guard." 3
The Supreme Court has upheld an employer's right to test its
employees for drug use despite employees' objections. "4 Employees
may object because they feel it is a humiliating and degrading experience to be teated for drugs.' 25 They may also question the validity
119.
The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched and the person or things to be
seized.
U.S. CONST. amend. IV.
120. Bret Lubic, Comment, Drug Testing in the Workplace: Sacrificing Fundamental
Rights in the War on Drugs?, 91 W. VA. L. REV. 1067, 1071 (1989) [hereinafter Testing]
(quoting Winston v. Lee, 470 U.S. 753, 760 (1985)).
121. Id.
122. Id. at 1068.
123. Commonwealth v. Green, 63 Pa. D. & C.2d 388, 392 (Centre County 1973) (No
Miranda warnings need be given when individuals are questioned by security personnel.).
124. See National Treasury Employees Union v. Von Raab, 489 U.S. 656 (1989) (drug
testing of U.S. Customs Service employees seeking transfers to positions involving interdiction
of illegal drugs or requiring the carrying of firearms); Skinner v. Railway Labor Executives'
Ass'n, 489 U.S. 602 (1989) (drug testing of railroad employees); Harmon v. Thornburgh, 878
F.2d 484 (D.C. Cir. 1989) (testing of employees with top secret national security clearances).
125. See Charles J. Dangelo, Comment, The Individual Worker and Drug Testing. Tort
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of the tests themselves.12 Stating that the issue of drugs is of "im-

mediate overwhelming interest"'" 7 within our society, the Court publicly supported the war on drugs by bending what was once a wellsettled principle of law. 28 The Court stated that drug testing is a
reasonable intrusion,1 29 but as one writer has commented, "[w]hat

could be more unreasonable and intrusive than the taking of an individual's bodily fluids for the purpose of determining drug usage without any basis of individualized suspicion?"' 30
The Supreme Court reasoned that the public's interest in drug-

free employees outweighed and superceded the individual employees'
right to be left alone. In war, individuals' rights are often sacrificed
to ensure victory, and the first casualty of the war on drugs appears
3
to be the Fourth Amendment.' '
Manipulation of constitutional guarantees has not been limited
to the Fourth Amendment, however. Earlier this century, the Supreme Court showed a willingness to expand the reach of the Bill of
Rights. In Marsh v. Alabama, 3 2 the Court held that a company
town was governed by the Constitution just as any other town, and
the private corporation that owned it had to respect First Amendment rights as though it were a municipal corporation. 133
Eighteen years later, the Court in Amalgamated Food Employees Union Local 590 v. Logan Valley Plaza, Inc.,' struck down a
lower court's restraining order that enjoined petitioners from picketing within a large, privately owned shopping center. In its opinion
the Court noted the historical development of private shopping cenActions for Defamation, Emotional Distress and Invasion of Privacy, 28 DuQ. L. REV. 545,

547 (1990).
126. Apparently there is a good chance that an individual tested for drugs will have
what is called a false positive, where the test confuses legal substances with illegal ones. In the
words of one commentator, "[t]he drug testing methods used by employers are notoriously
inaccurate." Michele M. McKenney, Comment, The Individual Worker and Drug Testing:
Tort Actions for Defamation, Emotional Distress and Invasion of Privacy, 28 DUQ. L. REV.

545, 546-47 (1990).
127. Testing, supra note 120, at 1094 (citing Northern Securities Co. v. United States,
193 U.S. 197 (1904) (Holmes, J.,
dissenting)).
128. "Unfortunately, with this kind of all-out effort to win the war against drugs, a
fundamental change in our criminal justice system has become increasingly discernible. It is a
pattern of continuing and growing compromise of constitutional rights and principles as a 'necessary sacrifice' to be made." Margolis, The War on Drugs: The Constitution Under Siege?,

63 CONN. B.J. 306, 308 (1989). This same writer commented that "[i]n the case of the Bill of
Rights, the first casualty of the war on drugs was the fourth amendment." Id.
129. National Treasury Employees Union v. Von Raab, 489 U.S. 656 (1989).
130. Testing, supra note 120, at 1094.
131. Margolis, supra note 128, at 308.
132. 326 U.S. 501 (1946).
133. Id. at 507.
134. 391 U.S. 308 (1968).

-
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ters from municipal shopping districts, and recognized the adverse
effect on free speech that would result if private shopping centers
were treated as private property in all respects. 3 5
These cases demonstrate that in the past the Supreme Court
has been willing to mold constitutional amendments to adapt to the
needs of the times. The Court should follow its own precedent from a
few decades ago and expand the reach of the Fifth Amendment to
reflect the needs of individuals easily victimized by their employer's
private police force. Failure to expand the Fifth Amendment in light
of modern circumstances threatens to make it obsolete.
VI.

State Legislation

Private security functions with little or no legislative controls to
protect society from misconduct.' 36 Guards are often young, of limited education, inadequately supervised and poorly trained. 37 The
tremendous growth of private security has not been accompanied by
mechanisms to train, supervise, or otherwise regulate or define the
38
scope of their authority or acceptable behavior.
Private security has become "America's answer to crime, chaos,
and the crumbling social order,' ' 39 and yet state legislatures have
consistently failed to address the dangers posed by this "expanding
public army."' 4 0 In Pennsylvania, for example, legislation concerning
private security requires an individual applying for a private security
position to furnish only a verified statement setting forth: 1) his
name, age, and address; 2) his citizenship; 3) his previous occupation; 4) a statement that he has never been convicted of a felony; and
5) any further information the court may require to show good character and integrity."' Only one statute" 2 deals with unlawful acts of
135. Id. at 324.
136. See generally Dralla, supra note 34, at 451 (arguing that the abuse or misuse of
authority comes in part from the lack of regulations); Webb, supra note 45, at 115 (Private
police function with little or no controls to protect society from their misconduct.).
137. Webb, supra note 45, at 115.
138. Webb, supra note 45, at 115. Webb notes that the courts have relied on existing
remedies to resolve any potential dangers posed by an unrestrained private force. He feels that
such a position is "untenable" and that existing remedies are "inadequate, and are applied
inconsistently." Webb, supra note 45, at 116.
139. Webb, supra note 45, at 116.
140. Webb, supra note 45, at 115-16. See also People v. Zelinski, 594 P.2d 1000, 1005
(Cal. 1979) (With a rate increase exceeding even that of the public police, the private security
sector has become the largest single group in the country engaged in the prevention of crime.).
141. 22 PA. CoNs. STAT. ANN. § 24 (Purdon 1955 & 1990 Supp.).
142. 22 PA. CoNs. STAT. ANN. § 26 (Purdon 1955 & 1990 Supp.). In the section of the
law dealing with powers of private persons, a merchant is granted the right to "detain " a
person suspected of shoplifting "in a reasonable manner for a reasonable time." 18 PA. CoNs.
STAT. ANN. § 3929 (Purdon 1955 & 1990 Supp.). A merchant suffers no liability if he acts
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private security agents, and this is generally reminiscent of the early

Pinkerton law concerning an employee's right to unionize.
In Massachusetts, where Cumberland Farms is based, state legislation requires only that private security guards be at least twentyone years old and have a minimum of three years experience as investigators. 43 No mention is made regarding the scope of a guard's
14
authority or any limits placed on a guard's conduct.
Given the lack of statutory regulation, it is no surprise that
some guards abuse their authority. The guards have no way of knowing how far their authority extends. There is a total absence of
mandatory or volitional training programs for security guards, and

the industry does not voluntarily adhere to a policy of training or
instruction. 145 Legislation outlining the scope of a guard's authority
would deter abusive behavior and give the employees a weapon with
which to protect themselves when faced with the very persuasive fig-

ure of a uniformed security guard intent on eliciting a confession of
theft.
VII.

Conclusion

Public police officers and private security guards often perform
overlapping services. Public police forces rely on merchants to protect themselves from theft when the public police forces are not adequately able or willing to extend themselves. 1 6 Despite the similarity
of their functions, however, private security guards are not bound by

constitutional limitations because courts view them as private individuals and have not found state action unless guards abuse their
authority. 147 Unfortunately, the extent of a private security guard's
authority is not at all clear because legislation has remained largely
reasonably.

143.

MASS. GEN. LAWS ANN. ch. 147, § 24 (West 1991).
144. In the only section that comes close to detailing acceptable behavior, the law requires that a private detective or guard shall not divulge "any information acquired by him
during such employment in respect to any of the work to which he has been assigned" except
"as his employer shall direct." MASS. GEN. LAWS ANN. ch. 147, § 28 (West 1991). This section is obviously designed more as a protection for the employer and not for the citizens with
whom the guard comes in contact.
145. Webb, supra note 45, at 122. The author also points out that there are significant
differences between public and private police in the selection, supervision, and internal review
operations. Webb, supra note 45, at 122. Training is so woefully inadequate in terms of teaching private forces their legal powers that a 1971 Rand Corporation study found that of the 275
private police surveyed, over 97% made errors that could lead to civil or criminal charges.
Webb, supra note 45, at 125 (citing 1 JAMES S. KAKALIK & SORREL WILDHORN, PRIVATE
POLICE IN THE UNITED STATES: FINDINGS AND RECOMMENDATIONS 15 (1971) (prepared by
the Rand Corp. for the U.S. Dept. of Justice)).
146. See supra notes 32-35 and accompanying text.
147. See supra note 31 and accompanying text.

COERCED CONFESSIONS

silent on the matter.
The demand for security guards has increased dramatically over
the years. As a result, owners of security agencies are not always
cautious enough when they hire individuals to act as retail police
officers. Private agents are often unskilled, low-paid, and poorly educated.14s There are presently no formal training procedures or requirements for private security guards, and state limitations on their
qualifications are minimal.
It is these individuals to whom owners of retail establishments
look for protection of their merchandise. In recent years, the rise of
the occurrence and magnitude of employee theft has brought private
security and private employees into conflict.
Despite historical reasons for allowing merchants to practice socalled self-help in the protection of their property, the example of
employee abuse by Cumberland Farms shows the need for new legislation to prevent the Fifth Amendment from becoming an anachronism. While some civil action may lie for harassment, the employee
who is essentially robbed of his cash, his job, and his reputation is
unlikely to feel vindicated even if victorious. Allowing evidence obtained in backroom interrogations to be turned over to the State for
prosecution directly contradicts the Fifth Amendment guarantee
that coerced confessions cannot and will not be used against an individual in a court of law.
Clearly, courts will exclude confessions if they were not "voluntarily" given following "reasonable" efforts by private security. 14 9
Not all merchants, however, are interested in prosecuting their employees. Testimony from former Cumberland Farms' employees
shows that there is a great deal of money to be gained by threatening employees. Private security guards in uniform carry visible authority. The courts and legislatures must recognize that this authority may be absued, particularly given the minimal restrictions placed
on private security guards.
Courts have exercised their power to manipulate the Fourth
Amendment when they felt it was necessary. 150 The courts should
not be reluctant to expand the Fifth Amendment to provide the very
protection it was originally designed to give. Confessions obtained by
a private security agent or a private security guard should undergo
148. "The generalization that private police are low-paid, poorly educated, unskilled,
middle aged males seems at present a valid composite of private police.
... Webb, supra
note 45, at 121.
149. See supra note 11l and accompanying text,
150. See supra notes 121-32 and accompanying text.
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the same scrutiny applied to confessions obtained by public police
forces. Given the integral role private security plays in the prevention, deterrence, and elimination of crime in American society, its
previous sacrosanct private status must yield to increased oversight
and scrutiny.151 One commentator writes:
If the Supreme Court can hold without reservation, that membership in segregated private clubs should be accorded constitutional protections; that usage of private parks and entertainment
facilities should be open to the general public; . . . it is hardly
farfetched, by both analogy and implication, to hold that the
public nature of the police process requires a transference of
152
constitutional rights to private sector justice.
In the alternative or as an additional measure of regulation,
state legislatures need to create comprehensive licensing requirements, hiring standards, and standards for permissible behavior of
private security guards. Thus far courts have regarded traditional
standards governing admissibility of voluntary statements as sufficient to protect an accused's Fifth Amendment rights when confronted by store security guards. It is imperative that state legislatures take action to prevent employers abusing their employees.
Joan E. Marshall

151. NEMETH, supra note 32, at 109.
152. NEMETH, supra note 32, at 151. See generally New York State Club Ass'n v. City
of N.Y., 487 U.S. 1 (1988) (State law prohibiting private clubs from practicing discrimination
did not infringe on members' right of expressive association.); Evans v. Newton, 382 U.S. 296

(1966) (holding that private park may not be operated as a segregated facility).

